
1 
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IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                             

                G.R. Case No.1403/2013 

                             (U/S-279/338 of IPC) 

                

 

State of Assam 

       --------Prosecutor 

     -VS- 

    Sri Pabitra Deka  

S/o Sri Harendra Deka  

Resident of village-No.1 Bezpara 

P.S. Mangaldoi 

Dist. Darrang::Assam  

       ---------Accused 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal and Mr.  B. Chetry learned 

Asstt. P.P.   

Advocate for the accused: Mr. B. Sharma 

Evidence recorded on: 9.9.15/6.10.15/4.11.15/8.3.16/6.4.16/23.9.16 

Argument heard on: 28.10.2016 

Judgment delivered on: 5.11.2016  
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JUDGMENT 

1. The prosecution case in brief is that on 9.12.2013 at about 9:00 PM the 

driver of the Santro vehicle bearing registration No.AS-01AF/4933 while 

proceeding from Mangaldoi towards Tangla drove the vehicle in very high-

speed as well as in a rash and negligent manner. On the way, at Beltol the 

driver lost control of the vehicle and knocked down informant Nitai Debnath’s 

brother Kamal Debnath causing injury. As a result he had to be admitted to 

the hospital for treatment. 

2. To this effect the informant filed an FIR before O/C, Kalaigaon P.S. which was 

registered as Kalaigaon P.S. Case No.215/2013, U/S-279/338 of IPC and the 

case was duly investigated into. After completion of investigation the I/O 

submitted charge sheet against the accused driver U/S-279/338 of IPC. 

Hence, this case.  

3. After submission of the charge sheet when the accused appeared before the 

court copies of relevant documents were furnished as per U/S 207 of CrPC. 

Then, the particulars of offences U/S-279/338 of IPC were read over and 

explained to him by my learned predecessor, which he pleaded not guilty and 

claimed to be tried. Hence, the case proceeded for trial. 

4. POINTS FOR DETERMINATION: 

Point No.(1): Whether, on 9.12.2013 at about 9:00 PM the 

accused drove the offending Santro vehicle bearing 

registration No.AS-01AF/4933 in a very high speed as well 

as in a rash and negligent manner and knocked down 

Kamal Debnath at Beltol causing injuries and thereby 

committed an offence punishable under Section-279 of 

IPC; and within my cognizance? 

Point No.(2): Whether, on or about the same day, time 

and place as a result of the accident caused by the 

accused Kamal Debnath sustained grievous injury and 

thereby committed an offence punishable U/S-338 of the 

Indian Penal Code; and within my cognizance? 
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5. The prosecution examined as many as 8(eight) witnesses and exhibited the 

FIR, sketch map of the P.O., seizure list, MVI report, bail bond of the accused 

executed before police, charge sheet and medical injury report. All the 

prosecution witnesses were cross-examined by the defence. After closure of 

prosecution evidence, I have carefully gone through the case record and the 

evidence on record. On finding sufficient material against the accused his 

statement of defence U/S-313 CrPC were recorded wherein he pleaded 

complete denial regarding his fault in the accident. However, he declined to 

adduce defence evidence. Accordingly, defence evidence was closed. 

6. I have heard argument from learned defence counsel Mr. B. Sharma and 

learned APP Mr. B. Chetry on behalf of the prosecution in absence of 

regular APP of the court Mr. D. Dahal.  

7. At the time of argument learned Mr. Sharma submitted that the evidence of 

prosecution witnesses is not sufficient to hold that the accused was driving 

the offending vehicle in a rash and negligent manner. He also submitted that 

the investigation started basing on telephonic information and after making a 

GDE number the I/O proceeded to the place of occurrence. So, the GDE 

number being first in time as compared to the formal FIR filed by the 

informant, the same had to be treated the FIR of this case. However, he 

submitted that the prosecution has not exhibited the extract copy of the GDE 

number and so there is doubt regarding the veracity of the prosecution story 

narrated in Ext.1 due to availability of GDE number. Submitting so, learned 

Mr. Sharma prays for acquittal of the accused on the ground of benefit of 

doubt. Contrary to the submission of Mr. Sharma, learned APP Mr. Chetry 

submitted that from the facts and circumstances of the case it is clearly prove 

that the accused was at fault in committing the accident. Hence, Mr. Chetry 

prays for punishment of the accused as per law. 

8. I have carefully perused the case record and evidence adduced by the 

prosecution witnesses. The submissions of learned advocates of both the 

sides are also considered. Now, let me discuss the evidence of the 

prosecution in detail. 

DISCUSSION, DECISION AND REASONS THEREOF: 
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9. In his evidence PW-1, the informant, stated that he knows the accused 

person. He stated that 1½ years before at 9:30 PM his brother met with an 

accident in the PWD road when he was standing at Beltoli waiting to welcome 

a bride party. Pinku Debnath and some other people were also waiting along 

with his brother. Then a Santro vehicle knocked his brother down from the 

front side causing injury at his right hand and at waist. The offending vehicle 

was seized by police from the place of occurrence. Then, he lodged FIR vide 

Ext.1 and Ext.1(1) is his signature. 

10.  In cross-examination he admitted having not seen the occurrence as he was 

not present at the place of occurrence. He expressed ignorance if the ejahar 

was filed after 4 days of the incident but admitted that he has not stated any 

reasons for delay in filing the same. According to him the police station is 5 

to 10 minutes away from his house. He denied that there incident did not 

occur due to fault of the accused. He also denied that on the date of 

occurrence his brother once wanted to cross the road but crossing the 

midway, he again started to return back and in the meantime the car came 

near to him and applied brake and then his brother jumped by the side of the 

road but fell down sustaining injuries. He further denied that he has deposed 

false evidence in the interest of his brother. Most interestingly he stated that 

police did not take his statement. 

11.  In his evidence PW-2, an employee of Borangajuli T.E., stated that he does 

not know the informant but knows the accused person as an employed 

mechanic of Borangajuli T.E. He stated that on the day of occurrence the 

accused was driving his private vehicle and near Kalaigaon bridge he knocked 

down a person. After the accident some employees of Borangajuli T.E. 

arrived at the place of occurrence. The offending vehicle was seized by police 

vide Ext.2 and Ext.2(1) is his signature. In cross-examination he admitted 

having not seen the occurrence. He denied the signature Ext.2(1) to be of 

him. According to him the nearby people told him that due to fault on the 

part of the victim the accident occurred.  

12.  The aforesaid witness was put a question by the court asking him for whose 

fault the accident occurred and he answered that he cannot speak the name 
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of any person who told him that due to fault of the victim the accident 

occurred. 

13.  In his evidence PW-3 stated that he does not know the informant but knows 

the accused person. He stated that the accused called him at Kalaigaon P.S. 

stating that his vehicle made an accident at Kalaigaon. So, he went to 

Kalaigaon P.S. and saw the offending vehicle lying there being seized vide 

Ext.2. Ext.2(2) is his signature. At the time of cross-examination he admitted 

having not seen the occurrence but expressed ignorance regarding the facts 

contained in Ext.2.  

14.  In his evidence PW-4 stated that he knows the informant, the accused 

person as well as the victim. According to him about 8-10 months before 

around 8:30 PM to 9:00 PM when he was returning back to his house, on the 

way at the place of occurrence he found victim Kamal Debnath lying on the 

low land by the side of the road and also saw the alleged vehicle. He saw 

blood seriously oozing from Kamal Debnath and without wasting a minute he 

took him to hospital. In cross-examination he admitted having not seen how 

the occurrence took place but denied having not stated before police that the 

victim received injury when he jumped over. 

15.  In his evidence PW-5, who is also the injured person of this case stated that 

on the date of occurrence he was present at marriage ceremony and at the 

time of incident he went to welcome the bride party. But, suddenly an ALTO 

car struck him down. He sustained injury at the upper portion of his right leg 

and got fractured. He also received injury on his right hand. 

16.  During cross-examination he stated that police did not record his statement. 

According to him there was a curve at the place of occurrence and 4/5 

persons accompanied him to welcome the bride party but he cannot 

remember their names. He stated that his house is near the place of 

occurrence and the persons coming behind him were from their village. He 

denied that no car struck him down and that seeing the vehicle he jumped to 

save his life and received injury. 

17.  In his evidence PW-6 stated that on 9th of December, 2013 he himself and 

his staff Balbinder Singh had been coming from Monabari to their T.E. after 
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training session at about 8:00 PM. On the way when their vehicle arrived at a 

turn some guys tried to cross the road. One of the boys came up to the 

middle of the road and again went to the side from which he came. 

Suddenly, Balbinder Singh, who is the accused of this case, took U-turn and 

fell down in the side by drain. Out of panic the guy jumped in front of their 

vehicle but he did not get any injury. Rather, he himself got minor injury in 

his right finger. He also stated that after the occurrence nearby people came 

there and started breaking their vehicle. Police also came there and then they 

were sent to hospital for treatment. At the time of cross-examination he 

stated that the road was a pucca road. 

18.  In his evidence PW-7 stated that on 9.12.2013 he was posted at Kalaigaon 

P.S. as an ASI of police. On that day at about 9:00 PM a person named 

Sadhan Debnath informed the then O/C D.K. Hazong over telephone that an 

accident took place at Beltola. Accordingly, the O/C entrusted him to go to 

the place of occurrence. So, he visited the place of occurrence and found that 

a Santro car bearing registration No.AS-01AF/4933 turned turtle beside the 

road. He allegedly came to know from the local persons that a person had 

been injured in the accident and he was already taken to hospital. On the 

same day, he drew sketch map of the place of occurrence vide Ext.3 and 

Ext.3(1) is his signature. He also seized the vehicle from the spot vide Ext.2 

and Ext.2(3) is his signature. Then, he recorded the statement of witnesses 

U/S-161 CrPC on the same day. 

19.  He also stated that on the following day i.e., on 10.12.2013 the vehicle was 

examined by MVI at the police station and he collected the report on the 

same day. Ext.4 is the MVI report. The injured was examined on the same 

day at the police station and was sent to Kalaigaon P.H.C. for medical 

examination. Then he collected the report on 9.12.2013, as he was already 

examined by the doctor. Lateron, the accused was arrested on 13.12.2013 

and was allowed him to go on bail as the sections are bailable ones. Ext.5 is 

the bail bond executed before him and Ext.5(1) is his signature. On 

completion of all the pre-steps of investigation he handed over the case diary 

to O/C-Mamtazuddin Ahmed, who submitted charge sheet vide Ext.6 and 

Ext.6(1) is his signature which he knows. 
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20.  At the time of cross-examination he stated that he visited the place of 

occurrence on the basis of G.D. Entry No.166 dated 9.12.2013. According to 

him one Haradhan Debnath was the informant but he did not record 

statement of said Haradhan Debnath U/S-161 CrPC. He stated that there is 

no explanation in the case diary why the statement of Haradhan Debnath 

was not recorded. Moreover, he admitted having not annexed the extract 

copy of the G.D. entry in the case record. The witness confirmed that as per 

FIR the date of occurrence is 9.12.2013 and the FIR was filed on 13.12.2013 

but there is no explanation regarding delay in filing the FIR. He stated that 

PW-4 stated before him that his co-villager Kamal Debnath jumped and got 

grievous injury. He admitted that in Ext.2 seizure list the date is mentioned as 

9.11.2013 though the date of occurrence was 9.12.2013 and his signature 

Ext.2(3) was also shown to have put on 9.11.2013. He denied the fact that 

he seized the vehicle before one month of the date of occurrence. According 

to him he recorded the statement of PW-5 Kamal Debnath. He also recorded 

statement of the accused who stated before him that he did not hit injured 

Kamal Debnath. He admitted that as per Ext.4 the number of vehicle has 

been mentioned as AS-01AF/4983. According to him the case number is 

obtained after registering the FIR. He admitted that on the date of drawing 

the sketch map no FIR was registered and so there was no occasion to 

mention the case number in Ext.3. He denied that the accused driver did not 

hit Kamal Debnath and that he did not commit the accident. He also denied 

the fact that he has not investigated the case properly. 

21.  In his evidence PW-8 stated that on 9.12.2013 he was posted at Kalaigaon 

state dispensary as an attached senior M. & H.O. On that day he examined 

Kamal Debnath, aged 32 years and found the following injuries: 

“Tenderness with showing on forearm of right hand and hip joint 

of right leg. On examination of X-ray hip joint fracture of her right 

side superior pubic bone could be seen.” 

  In his opinion the nature of injury is grievous caused by blunt 

object. On the same day he examined Sandip Saha, aged 24 years and found the 

following injuries: 
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“Tenderness with swelling on middle finger of right hand and the 

lower part of right leg.” 

In his opinion injuries caused by blunt object and simple in nature. 

Ext.7 is the injury report given by him in respect of Kamal Debnath and 

Ext.7(1) is his signature. Ext.8 is the injury report given by him in respect of 

Sandip Saha and Ext.8(1) is his signature. 

22.  At the time of cross-examination he stated that both the victims were 

examined by him as per police requisition. But there is no mention in his 

report regarding reference of the case number. He stated that he received 

the police requisition of Kamal Debnath at 9:35 P.M. However, he examined 

Kamal Debnath at 9:30 P.M. as per his report. 

23.  Before going for detailed discussion it is felt necessary to know what stand 

the accused has taken in his statement recorded U/S-313 CrPC. He stated 

that the accident was not due to his fault. According to him when they 

arrived at the place of occurrence some boys tried to cross the road. One of 

the boys came up to the middle of the road and again went to the side from 

which it came. Suddenly, he had to take U-turn and then fell down in the side 

by drain. Out of panic the guy jumped in front of his vehicle and then fell 

down and got some injuries. 

24.  On careful scrutiny of the prosecution evidence and the stand taken by the 

accused in his statement of defence U/S-313 CrPC it is evidently clear that 

some sort of incident took place at the place of occurrence on the alleged 

day. Now, the clear case of the prosecution is that the accused knocked 

down Kamal Debnath causing injuries. This fact has also been stated by said 

Kamal Debnath/PW-5 in his evidence. But, from the prosecution evidence 

itself it is revealed that when the vehicle arrived at the place of occurrence 

some boys tried to cross the road including PW-5. Then, he went up to the 

middle of the road and again went to the side from which it came. At that 

point of time the accused took U-turn and fell down in the side by drain. 

From the prosecution evidence itself it is evidently clear that PW-5 jumped 

out of panic in front of the vehicle and then fell down and got some injuries. 

This plea has also been taken by the accused in his statement of defence. 
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Thus, it transpires that the cause of accident is not so as has been reflected 

in the prosecution story. 

25.  At the time of argument learned Mr. Sharma, the advocate for the accused 

submitted that the investigation started basing on telephonic information and 

after making a GDE number the I/O proceeded to the place of occurrence. 

So, the GDE number being first in time as compared to the formal FIR filed 

by the informant, the same had to be treated the FIR of this case. However, 

he submitted that the prosecution has not exhibited the extract copy of the 

GDE number and so there is doubt regarding the veracity of the prosecution 

story narrated in Ext.1 due to availability of GDE number. 

26.  Countering the aforesaid argument no submission has been made by learned 

APP Mr. Chetry. So, this point has to be decided basing on submission of 

Mr. Sharma and the materials in the record. In my considered opinion the 

submissions put forward by Mr. Sharma holds good in the eye of law as the 

law is well settled on this point that GDE number being first in time the same 

is to be regarded as the FIR and not the formal FIR lodged afterwards. He 

27.  From the evidence of PW-8(M/O) discrepancies revealed that though the 

injured Kamal Debnath was examined at 9:30 P.M. he received police 

requisition at 9:35 P.M. In other words PW-8 received the police requisition 

after examining Kamal Debnath. It is a fact that considering the facts and 

circumstances of the case before medically examining Kamal Debnath no 

police requisition could have been received by PW-8 as before arrival of 

police he had been taken to the medical but merely because of the fact that 

it cannot be said that he was not examined in connection with this case. 

Moreover, such minor contradiction cannot demolish the case of the 

prosecution due to availability of convincing evidence to the effect that the 

injury sustained by Kamal Debnath was due to the said incident. However, 

that alone does not prove the guilt of the accused. Because, the prosecution 

has to prove its case beyond all reasonable doubt. There is no convincing 

evidence to prove that in spite of satisfactory road condition and traffic flow 

the accused drove the offending vehicle in a manner show rashly and 

negligently which ultimately resulted into the accident. 
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28.  On careful consideration of the entire materials in the record what is 

transpired to me is that Kamal Debnath’s injury was not due to fault of the 

accused driver. Rather, from the entire facts and circumstances of the case it 

transpires that the accident took place in a spur of moment and Kamal 

Debnath contributed towards the accident. Hence, I hold that the accused 

not guilty of offence U/S-279 of IPC. Consequently, he is also not guilty U/S-

338 of IPC.  

29.  In view of above discussion I hold that the prosecution has miserably failed 

to establish the guilt of the accused beyond all reasonable doubt and so he is 

liable to be acquitted from this case on the ground of benefit of doubt. 

ORDER 

The accused is acquitted from this case and set at liberty forthwith 

on the ground of benefit of doubt. His bailor is also discharged from 

further liabilities in this case. However, the bail bond shall remain in force 

for the next six months from today in view of the spirit of Section-437 A 

of CrPC.   

The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 5th day 

of November, 2016 at Udalguri, BTAD::Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM         

 

 

 



11 

5.11.2016                                                                  G.R. Case No.1403/2013 

 

APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Nitai Debnath---------------PW-1 

ii. Sri Nripendra Goswami--------PW-2 

iii. Sri Tapan Dey-------------------PW-3 

iv. Sri Aradhan Das-----------------PW-4 

v. Sri Kamal Debnath---------------PW-5 

vi. Sri Sandeep Saha----------------PW-6 

vii. ASI Anil Sonowal----------------PW-7 

viii. Dr. Chandra Prasad Payeng----PW-8 

 

2. DEFENCE WITNESSES:--NIL-- 

 

3. PROSECUTION EXHIBITS: 

i. Ext.1------------FIR 

ii. Ext.1(1)--------Signature of PW-1 in Ext.1 

iii. Ext.2-----------Seizure list 

iv. Ext.2(1)-------Signature of PW-2 in Ext.2 

v. Ext.2(2)---------Signature of PW-3 in Ext.2 

vi. Ext.2(3)--------Signature of PW-7 in Ext.2 

vii. Ext.3------------Sketch map of the P.O. 

      viii.Ext.3(1)------Signature of PW-7 in Ext.3 

ix.Ext.4-----------MVI report 
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x.Ext.5------------Police bail bond of the accused  

xi.Ext.5(1)-------Signature of PW-7 in Ext.5 

xii.Ext.6----------Charge sheet 

xiii.Ext.6(1)------Signature of PW-7 in Ext.6 

xiv.Ext.7----------Injury report of Kamal Debnath 

xv.Ext.7(1)-------Signature of PW-8 in Ext.7 

xvi. Ext.8----------Injury report of Sandip Saha 

xvii.Ext.8(1)-------Signature of PW-8 in Ext.8 

         

4. DEFENCE EXHIBITS:--NIL---  

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


